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CEEP POLICY ON SERVICES OF GENERAL INTEREST

Since years there has been an intensive discussiservices of general interest at European
level. The so-called “Laeken-Declaration” of theu@oil from 15.12.2001, the Commission’s
Green Paper on Services of General Econdnerest from 21.5.2003, their White Paper on
Services of General Interest from 12.4.2004, thaipwonsultation on both papers or the so
called “Langen” and “Herzog” reports of the Europ&arliament have shown that.

Recently the European Parliament agreed in arBesfing on a compromise in relation to the

“Services Directive” in February this year followég a political agreement and a common

position of the Council in June 2006. This compregrexcluded some public services such as
Health from the scope of the proposed Directive. tBare have subsequently been significant
developments in relation to public services, ingigd

» Publication of a Commission communication on sos@&bvices of general interest in
April; this communication raises the possibility @fsectoral directive to cover these
services

» Clear indications that the Commission are contetimgahe publication of proposals
for a sectoral directive relating to Health

* The so called “Rapkay report” on the Commissionshit® Paper on Services of
General Interest

» The initiative of the socialist group within the fepean Parliament to propose a
European framework directive on services of genezahomic interest

It is in this context that CEEP has been considelaunching proposals for a transversal
framework for SGls.

The text of this proposed transversal framework twadergone many changes. The latest
version is in the Appendix

The current initiatives on getting more legal s@gutoncerning services of general interest
are reasoned mainly by the following considerations

- except Articles 16 and 86 of the Treaty — whichraséstrong and concrete enough to
influence European legislation - there is no Eesop legal frame on services of




general interest; therefore, any legal proposatcéifig the spheres of services of
general interest is based on the four freedom® (fn@evement of goods, services,
capital and persons) and follows necessarily ttexmal market policies

- in absence of clear European legislation, the EraopCourt of Justice has become the
(final) decider in many cases; its decisions (ingooir for instance in the fields of
public procurement, PPPs or in-house organisatfoseovices) are also necessarily
based only on the Treaty principles; by doing so@ourt is restricting more and more
the freedom of authorities to organise servicegeoferal interest

- important areas, as e.g. the financing of servioésgeneral interest or the
compensation for public service obligations, aremted by legislative acts but only
by decisions of the European Commission (so theyctenge the rules if they think
this is needful).

In short: There is not enough legal security for athorities in charge of and providers of
services of general interest that would allow forsstainable planning and organisation of
these services.
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PROGRAMME

FOR PUBLIC SERVICES
IN THE MODERN WORLD

Services and enterprises of general interest (S@&ts)de the basic infrastructure on which Europe’s
societies and economies depend.

Health services, public transport, communicatiostays, education and energy and water supply are
all examples of these SGils.

They are a key element of ti®iropean Social Model, especially in relation to social and territorial
cohesion.

They have a critical role to play in tleeonomic development of Europe, including in the achievement
of theLisbon objectives.

They are major players in the development of snatdé solutions to thenvironmental challenges of
today and tomorrow.

They will be key to resolving thgemographic problems that are common throughout Europe.

CEEP is the organisation that represents all tiseseices and enterprises at European level. Our
priority objective is always the general interé3EEP’s experience is that this objective is oftestb
achieved through the in-house application of tephes such abenchmarking. At the same time,
competition can be useful and our members arengilio work in partnership with the private sector,
where this benefits the public.

At the same time, a common European approach gexdet® safeguard and nourish SGls to ensure
that they continue to serve the public while adaptd the changes generated by globalisation.

CEEP strongly believes that —
» Greatelegal clarity for services and enterprises is urgently needed
» The principle of subsidiarity requires that theex@nt authorities havieeedom of choice over
how public services are operated
* There is a need for a common understanding abeuhterface between the private sector and
public services, including in relation tompetition andpublic/private partnerships
* Investment in public services and enterprises on the InveStave principle is a growth factor.

Accordingly this Manifesto outlines: 1. a generalré@pean framework for Services of General
Interest; 2. policies in relation to competitiondato public/private partnerships; 3. the case for a
targeted programme of public investment to getltisbon agenda back on track; and 4. a set of
principles for the continuous improvement of pulskcvices.

CEEP now calls on the Commission, the Parliamedt Member States, together with other social
partners and stakeholders, to support this visiofPtiblic Services in the Modern World.
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CEEP Policy Objectives

1. Freedom of choice for SGI operators over methods of service
delivery.

2. Sufficient legal clarity for authorities and providers and to
avoid further interventions by the European Cofidustice.

3. Respect for the principle of subsidiarity to prevent
encroachment by the EC on Member State competermbs
by Member States on sub-state competences, ingutose
which are the responsibility of regional and loaathorities.

4. A voice at European level for those authorities with
responsibility for SGIs to ensure that future EUli@o
developments are formulated in consultation with riflevant
authorities.

5. Continuous improvement of SGlsin a context that protects the
public interest in the long term.
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FRAMEWORK to

Guarantee and Develop
Services of General Economic Interest

Chapter 1

General provisions

Article 1
Object

Objective: On the basis of the current Treaties, te more precise on the application pf
Community law on services of general economic irst; taking into account their special
missions which demand that these services be aenatbt only for the internal market and
competition rules.

Services of general economic interest and servicegeneral interest are essential for the
economic, social and territorial cohesion in the Ewpean Union. The present
framework aims at guaranteeing and developing the npvision of services of general
economic interest and the fulfilment of the particlar tasks assigned to them in the
framework of the ECT and its values.

! This framework does not affect the position of lpubroadcasting services as long as their spenifisions
are concerned as expressed in the “protocol osykem of public broadcasting the Member Statawieaed
to the Treaty “establishing the European Community”




Article 2
Field of application

Objective: To guarantee

—

that the non-economic services of general interdstnot come within the European bu
only within the Member States’ competence
that the public authorities at each level definéhat they regard as services of general
interest (therefore no definition in the presentaimework)

that it is up to the public authorities at each lelvto determine, according to the
competence, whether or not these services are ofeapnomic or a non-economic
nature

=

The present framework only applies to services of emeral economic interest.
Services of general economic interest are services an economic nature which the
Community, the Member States or responsible authoties within the Member
States, each within their respective powers and wiin the scope of application of the
Treaty, subject to specific public service obligatins by virtue of a general interest
criterion.

The relevant public authorities have the right andthe competence to distinguish

whether a service of general interest is of an ecomic or a non-economic nature.

Article 3
Relations with other provisions of Community law

Objective: To guarantee

that sectoral rules prevail over transversal rules
that in the case of a revision of sectoral rulésansversal provisions will be taken into
account

that the Charter of Fundamental Rights be taken inaccount.

The relevant authority (the Member States, regionaland local authorities) or the
Community, each within its specific competences andespecting the principle of
subsidiarity shall implement the present framework in order to ensure the
performance, in law or in fact, of the particular tasks assigned to services of general
economic interest. These measures are necessaryetwsure that, in case of tension
between competition law and general interest objestes, the general interest shall
prevail.

The implementation of the present framework shall ot prevail the implementation
of sector specific provisions or of other Communityinstruments regarding services
of general economic interest.

The implementation of the present framework shouldake into account the Charter
of Fundamental Rights.



Chapter 2

Shared responsibility between Member States and théommunity

Article 4
Subsidiarity

Objective: To guarantee
- a strict respect for the principle of subsidiaritgcluding at the sub-State level
- systematic consultation of the social partners aaltistakeholders

(1) The European Commission, when preparing initiaves which could affect SGEI's,
shall strictly apply the principal of subsidiarity. Services of general economic interest
fall under the shared competences of the Communitjlember States and sub-State
authorities. Insofar, the principle of subsidiarity has to be applied.

(2) The Commission shall, when preparing such inisitives, consult, besides the Member
States, the national and regional parliaments andhe European social partners, and
shall take the results of that consultation into acount. These consultations should also
be submitted to the European Parliament, the Countias well as to the Committee of
the Regions and the European Economic and Social @mnittee.

Article 5
Responsibility of the Member States and the Commuty

Objective: To guarantee

- the freedom of the public authorities at each Iéwe decide on services of gener
economic interest within their respective competesr the Community is only
competent if the Treaty grants the respective rgh it

- that transversal rules (such as the present frameljodo not lead to any ney
competence for the European institutions

According to the principle of subsidiarity the defnition of public service obligations and
missions as well as the organisation, the financirend the monitoring of SGEI's are,
with the exception of European SGEI’s, tasks for th relevant national, regional and
local authorities each within their respective powes and within the scope of application
of the Treaty. The Community is only competent if he Treaty grants the respective
rights to it.

The present frame work does not lead to any new cqgtence for the European
institutions.

al



Article 6
Responsibility of the Community

Objective: While respecting the current allocatiai competences, to guarantee

that the Community respects national traditions asttuctures

the primacy of general interest objectives in casé conflict with the rules of
competition or of the internal market

the possibility to set up European services whiell fvithin the sole competence of the
Community (already existing examples : GALILEO anEUROCONTROL)

The Community shall, on the basis of Articles 16 ath86 paragraph 2 of the Treaty,
uphold the national, regional and local authorities in fulfilling their missions and
make sure that services of general economic intesteare operated on the basis of the
principles and conditions laid down by the presentframework. Thereby the
Community shall respect the diversity of traditions structures and national contexts
that exist in the Member States as well as the respsibilities and competences of the
national, regional and local authorities.

The Community shall ensure that services of generaconomic interest are provided
according to the Community rules on competition andhe internal market, as long as
the application of such rules does not obstruct theerformance, in law or in fact, of

the particular tasks assigned to the providers of exvices of general economic
interest.

The establishment of European services of generat@omic interest is a task for the

Community within the limits of its competence and acording to the Community
decision-making procedures.

Chapter 3
General principles

Article 7
The rules of the Treaty

Objective: To define how and to what extent the\sees of general economic interest and
the operators are submitted to the Treaty rules

1. Services of general economic interest are subjecb the general principles of the

Treaty: transparency, proportionality, non-discrimi nation and equality of treatment.

The responsible authorities and the operators of séces of general economic interest
are subject to the rules of the Treaty, as long athose rules do not prevent the
satisfactory accomplishment of the particular tasksassigned to them.



Article 8
Principles

Objective: To guarantee fundamental principles whishould be taken into account when
it comes to specific rules on services of gene@momic interest

The responsible authorities and the operators of seices of general economic interest
should take into account the following fundamentaprinciples if they are relevant to the
service concerned and appropriate:

- economic, territorial and social cohesion as wellsasustainable development
- universal and equal access

- continuity

- affordability

- solidarity

- a high level of quality, security and safety

- adaptability to change and constant improvement oéfficiency
- operation close to citizens

- respect for consumers’ and users’ rights

- monitoring and evaluation of the performance

- transparency and democratic control.

Chapter 4
Organisation and internal market

Article 9
Free choice of service provider (modes of provisign

Objective: To guarantee public authorities freedavhchoice in relation to how they
provide the services they are responsible foclirling in cases of co-operation and
shared services between public authorities.

The Community, Member States as well as regional oflocal authorities, groups of
authorities and inter-authority consortia, if the latter are given such rights according to
national legislation, are free to define and deterine each within its respective
competences and respecting the principle of subsatity modes of provision of services
of general economic interest.



Avrticle 10
Authorisation schemes

Objective: To guarantee that the responsible pubbiathorities can define and set up
authorization regimes, also in cases of co-opesatbetween them

1. The Community, Member States, and regional and lodaauthorities, groups of
authorities and inter-authority consortia, are freeto set up, at their respective level
and each within its respective competences and resging the principle of
subsidiarity, authorisation schemes regarding the @ess to and organisation of
services of general economic interest, insofar akis$ is an efficient and useful means
to guarantee the satisfactory accomplishment of issions of services of general
economic interest and to impose public service olgiations.

2. Authorisation regimes must respect the principle ofnon-discrimination and be
justified by a public service mission and proportimate to that mission.

Article 11
Exclusive and special rights

Objective: To guarantee the possibility of the resgible public authorities to define and to
impose exclusive and special rights, also in caskso-operation between them

The Community, Member States, and regional and lodaauthorities, groups of
authorities and inter-authority consortia can submt the fulfilment of missions of
services of general economic interest to exclusiver special rights on a non-
discriminatory, justified and proportionate basis.

Article 12
In-house

Objective: To guarantee the right of the responglgublic authorities to provide services pf
general economic interest themselves or throughites controlled by them, including in
cases of co-operation between them

To allow private partners within the Teckal critexion the basis of the latest jurisdiction

1. Member States and regional and local authoritiesgroups of authorities and inter-

authorities consortia, have the right to provide sevices of general economic interest in-
house through an own department or a legal entity ifferent from the respective

authority or authorities, as long as they have effgive control of the service provider and
as long as the dominant part of these services isqvided to the competent authority or

authorities or to consumers and users in their resgctive territories. In such cases, the
award of the services will be deemed to be an inteal act, not subject to public

procurement rules.

2. An effective control exists, among others, whethe entity is controlled by one or
several public contractors according to Article | Raragraph 9 Phrase 2 lit.c directive



2004/18/EC. In case of an association of severatdb authorities, a control similar to that
exercised over own departments exists irrespectiva the influence of every single local
authority. In such cases, an overall control of theassociated local authorities is sufficient
and the award of the services will be deemed to l@ internal act, not subject to public
procurement law.

Chapter 5

Financing and rules of competition

Article 13
Financing

Objective: To guarantee

- the right of the responsible public authorities finance services of general economiic
interest within the scope of their domain, includinin cases of co-operation betwet
them

- that compensations for public service obligatioase not subject to Community rule|
on State aid

D
>

[72)

1. On condition that the provisions of articles 14-16are fulfilled, the Community,
Member States and regional and local authorities, rgups of authorities and inter-
authority consortia, are free to financially suppot a service of general economic
interest.

2. Compensation for public service obligations does m@ome under the rules of article
87 ff of the Treaty.

Article 14
Rules on compensation

Objective: To guarantee

- the compensation for clearly defined public servigkligations

- the drawing-up of rules on compensation in a morenting way than achieved by the
“Monti-Kroes package”

Financial compensation granted to providers of seiges of general economic interest is
compatible with competition rules if
- this is a compensation for a clearly defined and erusted public service
obligation and
- the compensation does not exceed the costs of thigation
- and allows an appropriate return of investment.



Article 15
Types of compensation

Objective: To guarantee a diversity of types of gmnsation amongst which the responsihle
public authorities can choose, also in cases ofaqmeration between them.

The Community, Member States and regional and localauthorities, groups of
authorities and inter-authority consortia, are competent concerning the services they are
in charge of defining the modes of compensation, sl as cross-subsidisation, direct
compensation, loans specific to services of genemdonomic interest, and tax relief, as
long as competition is not distorted in other field.

Article 16
Transparency

Objective: To guarantee the full application of theansparency directive.

The present framework is without prejudice to the mplementation of the transparency
directive®.

Chapter 6
Regulation

Article 17

Objective: To guarantee the right of the responglpublic authorities to define modes pf
regulation for services of general economic intetegthin the scope of their domain.

The present framework does not affect the right othe relevant authorities within the
scope of their competences to set up a framework cégulation for particular sectors of
services of general economic interest.

2 2005/81/EC



Chapter 7

Evaluation

Article 18
Evaluation of services of general economic interest

Objective: To guarantee

that any evaluation, used at the discretion of thathorities as a tool to improve the
performance of services of general economic inwréhat they are responsible for, |s
transparent, pluralistic and independent

that any evaluation at Community level respectse principle of subsidiarity

The Community, Member States as well as regional diocal authorities, groups of
authorities and inter-authority consortia, each wihin their competence and
respecting the principle of subsidiarity, are welomed to implement procedures to
evaluate the performance of the services of generatonomic interest that they are
responsible for on a voluntary basis. When the relant authorities decide to
implement such evaluation procedures, the managemenf the evaluation bodies at
each level, European, national, regional or locaimust be transparent, pluralist and
independent.

The evaluation shall involve a broad range of parés concerned, e.g. public
authorities at Community, national, regional and Iaal level, operators or service
providers, consumers (households and industrial usg), citizens, the employees and
their representatives.

When the Community sets up an evaluation procedurewithin its existing
competences, it has to respect the subsidiarity mtiple based on a bottom-up
process according to Article 4.



ANNEX 1 Definition of Terms (extract from the White Paper on Services of genat interest — COM (2004) 374 final)
Terminological differences, semantic confusion difterent traditions in the Member States havettednany
misunderstandings in the discussion at Europeael.lavthe Member States different terms and deding are
used in the context of services of general interdsts reflecting different historical, economiajltaral and
political developments. Community terminology trtetake account of these differences.

Services of general interest

The term gervices of general interest» cannot be found in the Treaty itself. It is dedvin Community practice
from the term «services of general economic intereshich is used in the Treaty. It is broader tiiaa term
«services of general economic interest» and colbeth market and non-market services which the publi
authorities class as being of general interestsaibject to specific public service obligations.

Services of general economic interest

The term gervices of general economic interest» is used in Articles 16 and 86(2) of the Treatys Inot defined
in the Treaty or in secondary legislation. HowewetCommunity practice there is broad agreemerittti@aterm
refers to services of an economic nature whichMeenber States or the Community subject to spepiilic

service obligations by virtue of a general intei@gerion. The concept of services of general ecoio interest
thus covers in particular certain services providsdthe big network industries such as transpoostad

services, energy and communications. However,dim also extends to any other economic activityesultio

public service obligations. Like the Green Paplee, White Paper focuses mainly, but not exclusivetyjssues
related to «services of general economic interestshe Treaty itself focuses mainly on economiivities.

The term «services of general interest» is usethénWhite Paper only where the text also refersido-

economic services or where it is not necessarypéeify the economic or non-economic nature of wises
concerned.

Public service

The terms «service of general interest» and «senfigeneral economic interest» must not be codfusth the
term <oublic service». This term is less precise. It can have differer@anings and can therefore lead to
confusion. The term sometimes refers to the faat ¢hservice is offered to the general public,oinstimes
highlights that a service has been assigned afgpeale in the public interest, and it sometimesers to the
ownership or status of the entity providing thevaenz. Therefore, this term will not be used in the VEgHaper.
These definitions are based on the definitions ugedhe Green Paper on services of general interest
COM(2003)270, 21.5.2003

There is often confusion between the term «puldivise» and the term «public sector». The term kpub
sector» covers all public administrations togethigh all enterprises controlled by public auth@#i

Public undertaking

The term public undertaking» is normally also used to define the ownershifhefservice provider.

The Treaty provides for strict neutrality. It isdlevant under Community law whether providersarvices of
general interest are public or private; they atgest to the same rights and obligations.

Public service obligations
Specific obligations, imposed by the public auttiesi of Member States or the Community, on a servic
provider, in order to guarantee the achievemeudetihed general interest objectives
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